
COMPLAINT 


	 COMES NOW the plaintiff, and for his complaint, states and alleges as follows: 


INTRODUCTION 


1. The ABA Guidelines for the Appointment and Performance of Defense Counsel in Death 

Penalty cases (Hereinafter “ABA Guidelines”) are one hundred and seventy-eight (178) 

pages long. They contain, sixty-three thousand and thirteen (63,013) words. Reading at a 

rate of two hundred and fifty (250) words per minute, it takes just over four hours. 


2. To study and truly understand what is required and expected of competent defense 

counsel in a death penalty case it takes multiple days. 


3. It takes many days, if not weeks just for a conscientious lawyer to educate themselves on 

what is required to provide effective assistance of counsel in a death penalty case, and 

that lawyer has not even met their client yet, read a single page of discovery or filed a 

single motion. 
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4. Conflict Death Penalty counsel in Oklahoma are expected to meet and comply with the 

ABA Guidelines and effectively advocate for their clients in a system that dictates 

compensation for Death Penalty counsel “shall not” exceed $20,000 for lead counsel and 

“shall not” exceed $5,000 for co-counsel. 


5. It is simply impossible for conflict Death Penalty counsel to comply with the ABA 

Guidelines in such a system and that is the very definition of “structural error”. 


6. In Oklahoma that structural error is “statutory structural error” because the constitutional 

error is written into the statutes. Oklahoma’s statute for the compensation of  conflict 

death penalty counsel is unconstitutional. 


7. Either through intention or neglect Oklahoma has created a system of compensation for 

conflict death penalty counsel that does not pass constitutional muster and as a result 

Oklahoma has a death penalty system where it is remarkable that defendants represented 

by conflict counsel ever escape its deadly grasp. 


8. Undersigned counsel are bringing this action on behalf of their client David Ware seeking 

declaratory relief that Oklahoma statutes Title 19 O.S. § 138.7 and Title 22 § 1355.13 are 

unconstitutional  and seeking an injunction against Defendant Kunzweiler from seeking 1

the death penalty against plaintiff until such constitutional infirmities are remedied.  


 Undersigned counsel has drafted and will file a “Notice of Constitutional Question” in accordance with Rule 5.1 of the Federal Rules 1

of Criminal Procedure and serve notice of the Oklahoma Attorney General’s Office.  
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JURISDICTION AND PARTIES


2.  This Court has subject-matter jurisdiction pursuant to 42 U.S.C. §§ 1983 and 1988 and 

28 U.S.C. §§ 1331 and 1343.  The Court can grant declaratory relief pursuant to 28 

U.S.C. §§ 2201(a) and 2202.


3.  Venue is proper under 28 U.S.C. § 1391(b) (1) and (2), as Defendant Kunzweiler is the 

elected District Attorney of Tulsa County which is located within the Northern District of 

Oklahoma and Mr. Ware’s criminal prosecution is occurring within the Northern District 

of Oklahoma. 


4.  Plaintiff David Ware is a defendant facing criminal prosecution for First Degree Murder 

and the state of Oklahoma is seeking the death penalty against Mr. Ware in Tulsa County 

case CF-2020-2998  Tulsa, Oklahoma.  


5.  Defendant Steve Kunzweiler is the elected District Attorney of Tulsa County. Pursuant to 

Oklahoma law, he prosecutes for and on behalf of the state of Oklahoma. He is sued here 

in his official capacity only. 


FACTUAL ALLEGATIONS


6.  Plaintiff is currently being prosecuted for first degree murder and is being represented by 

undersigned counsel.


7.  Plaintiff is indigent and is unable to pay for his defense.


8.  Plaintiff is facing the death penalty. 


9.  Plaintiff can not be represented by the Tulsa County Public Defender because that office 

has a conflict of interest. 
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10.  Pursuant to 22 O.S. §1355(C) and 19 O.S. §138.1a, appointments of counsel for 

indigent defendants in criminal cases in Tulsa County must be made from the Office of 

the Tulsa County Public Defender unless there is a conflict of interest between the 

criminal defendant and the public defender.  In such a case, 19 O.S. §138.7 provides that 

the court may appoint conflict counsel for the defendant by appointing another county 

indigent defender (the Oklahoma County Public Defender), appointing an indigent 

conflict contract attorney (there are none presently in Tulsa County), or by appointing a 

private attorney who has agreed to accept such appointments.


11.  Kevin Adams and Robert Gifford are private attorneys who have agreed to accept such  

an appointment and have been appointed to represent Plaintiff at trial in this matter, 

presently scheduled to begin on April 4, 2022.


12.  Kevin Adams and Robert Gifford will be paid in accordance with Oklahoma law a total 

of $20,000 for first chair and $5,000 for second chair. (See Oklahoma Statutes; Title 19 § 

138.1, Title 19 § 138.7 and Title 22 O.S. § 1355.13.)   
2

13. In Wiggins v. Smith, 539 U.S. 510 (2003) the United States Supreme Court referenced 

the ABA Guidelines for the Appointment and Performance of Defense Counsel in Death 

Penalty cases as prevailing professional standards in such cases. Since the Wiggins 

decision, federal courts  in numerous decisions (both at the United States Supreme Court 

and at the Tenth Circuit) have cited the ABA Guidelines as prevailing professional 

standards in such cases. 


 Mr. Adams, lead counsel has agreed to combine and evenly split the fee with Mr. Gifford so both lawyers will be paid, $12,500. Mr. 2

Adams agreed to this so that he could secure a more qualified lawyer to assist in this case. 
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14. It is well established in federal law that the ABA Guidelines represent the minimum 

prevailing professional standards in death penalty cases. 


15.  ABA Guideline 9.1 Funding and Compensation provisions provides the following: 


A. The Legal Representation Plan must ensure funding for the full cost of high 

quality legal representation, as defined by these Guidelines, by the defense 

team and outside experts selected by counsel. 


B. Counsel in death penalty cases should be fully compensated at a rate that is 

commensurate with the provision of high quality legal representation and 

reflects the extraordinary responsibilities inherent in death penalty 

representation. 


1. Flat fees, caps on compensation, and lump-sum contracts are improper 

in death penalty cases. 


2. Attorneys employed by defender organizations should be 

compensated according to a salary scale that is commensurate with the 

salary scale of the prosecutor’s office in the jurisdiction. 


3. Appointed counsel should be fully compensated for actual time and 

service performed at an hourly rate commensurate with the prevailing 

rates for similar services performed by retained counsel in the 

jurisdiction, with no distinction between rates for services performed 

in or out of court. Periodic billing and payment should be available.  

16.  Oklahoma’s statutory scheme for limiting compensation of conflict counsel in death 

penalty cases to a “flat fee” and or “cap on compensation” in death penalty cases is in 

direct conflict with the ABA Guidelines and does not “ensure funding for the full cost of 

high quality legal representation”, does not ensure counsel are “fully compensated at a 

rate that is commensurate with the provision of high quality legal representation and 
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reflects the extraordinary responsibilities inherent in death penalty representation” and 

does not compensate counsel “at an hourly rate commensurate with the prevailing rates 

for similar services performed by retained counsel in the jurisdiction” as required by ABA 

Guideline 9.1. 


17.  It is not impossible, for any lawyer paid under Oklahoma’s statutory scheme for 

compensation of conflict counsel in death penalty cases, to provide  the level of quality 

representation that meets the standards outlined in the ABA Guidelines, unless that lawyer 

is financially independent or has a high tolerance for financial ruin. 


18.  When lawyers appointed as conflict counsel, under Oklahoma’s statutory scheme of 

compensation, manage to avoid the death penalty, they do so despite not meeting the 

standards of representation required by the ABA Guidelines. 


19.  Oklahoma’s statutory scheme for limiting compensation of conflict counsel in death 

penalty cases creates a conflict of interest between appointed counsel and their clients 

facing the death penalty, because private defense counsel are forced to endure severe 

financial hardship in an attempt to meet as much of their obligations as they can as 

outlined by the ABA Guidelines. 


20. The conflict of interest created by Oklahoma’s statutory scheme for limiting 

compensation of conflict counsel in death penalty cases, is a “constitutional error” of the 

greatest magnitude, as the plain language of the statute directly contradicts what has been 

cited by the United States Supreme Court as the minimum prevailing professional 

standards in death penalty cases.  
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21.  In accordance with the principles delineated in Chapman v. California and its progeny 

Oklahoma’s statutory scheme for compensation of death penalty counsel is “structural 

error”. (See Chapman v. California, 386 U.S. 18, 23 (1967), “[T]here are some 

constitutional rights so basic to a fair trial that their infraction can never be treated as 

harmless error.”)


22. Oklahoma’s statutory scheme for limiting compensation of conflict counsel in death 

penalty cases is “patently unconstitutional”  and is an exception to the Younger doctrine. 


22.1. Oklahoma’s statutory scheme for compensation of conflict death penalty counsel 

places a $20,000 cap for lead counsel and $5,000 cap for second chair. 


22.2.  The United States Supreme Court has made it clear that the ABA Guidelines reflect 

the minimum prevailing professional standards in death penalty cases. 


22.3.  Oklahoma’s statutory scheme for compensation of conflict death penalty counsel 

does not comply with the requirements of ABA Guideline 9.1for the following 

reasons:


22.3.1. Oklahoma’s statutory scheme places a “flat fee” and or “cap on compensation” 

in death penalty cases. 


22.3.2. Oklahoma’s statutory scheme does not “ensure funding for the full cost of high 

quality legal representation” in death penalty cases. 


22.3.3. Oklahoma’s statutory scheme does not ensure counsel are “fully compensated 

at a rate that is commensurate with the provision of high quality legal 
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representation and reflects the extraordinary responsibilities inherent in death 

penalty representation” and does not compensate counsel “at an hourly rate 

commensurate with the prevailing rates for similar services performed by retained 

counsel in the jurisdiction”


23.  Federal intervention is also appropriate in this matter because of a “lack of an adequate 

state forum”. Plaintiff further alleges: 


23.1. On August 26, 2004, D. Gregory Bledsoe, counsel for then death penalty defendant 

Jeremey Williams filed a Civil Rights lawsuit (42 U.S.C. § 1983) against the Tulsa 

County District Judges, the Associate Tulsa County Judge, the Special Judges in Tulsa 

County District Court over funding of death penalty counsel. In paragraph nineteen 

(19) of that Petition it describes the ABA Guidelines and the Supreme Court’s 

referencing of them in Wiggins v. Smith, 539 U.S. 510, 524-526 (2003). That lawsuit 

was settled and dismissed on January 5, 2005, but Oklahoma’s unconstitutional 

process of limiting compensation of conflict counsel in death penalty cases has 

continued in Tulsa County even until the filing of this lawsuit.  (See Exhibit A,  

Petition in Williams v. District Judges, et al.; Tulsa County case no. CJ-2004-5346).


23.2.  On April 10, 2014 conflict death penalty counsel Stephen Lee and Mark Cagle filed 

a Motion for Attorney’s Fees in State v. Darren Price, CF-2011-3734. In that motion 

Mr. Lee and Mr. Cagle, who are partners and jointly served as second chair in the 

successful defense against the death penalty at the trial of Darren Price, detailed to that 

Court how just using a portion of the hours they had worked over the two years they 


8

Case 4:22-cv-00076-JFH-CDL   Document 1 Filed in USDC ND/OK on 02/17/22   Page 8 of 11



represented Mr. Price as appointed counsel, they would be paid an average of $10.05 

per hour and $10.64 per hour if the Court did not increase their pay. In the attached 

motion, Mr. Lee and Mr. Cagle requested additional pay, the Court increased their fee 

awarding Mr. Lee and Mr. Cagle approximately $20 per hour using the portion of the 

hours cited in their brief. (See Exhibit B, Motion For Attorney’s Fees, State v. Darren 

Price, CF-2011-3734) 


23.2.1. On April 17, 2014 the Court entered the following minute denying Mr. Lee and 

Mr. Cagle’s request for an adequate fee, “JUDGE WILLIAM MUSSEMAN: CASE 

CALLED FOR ATTORNEY'S FEES HEARING. JACK GORDON, MARK 

CAGLE, STEPHEN LEE PRESENT. COURT REPORTER: CHRISTY SMITH. 

HEARING HELD; ONE WITNESS SWORN. COURT FINDS $5,000 REQUEST 

REASONABLE TO BE PAID TO EACH CO COUNSEL. EXTENDED 

PAYMENT ABOVE AND BEYOND DENIED. MOTION FOR EXPERT 

EXTENDED BILLS TO BE PAID DENIED.”  


23.2.2.  Even the increased fee with a hourly rate of $20 per hour for death penalty 

counsel is woefully constitutionally inadequate and falls far below the standards 

demanded by the ABA Guidelines. 

First Claim:  Right to Counsel


23.	  Oklahoma’s statutory scheme for limiting compensation of conflict counsel in death 

penalty cases violates the rights of plaintiff to be given the assistance of competent counsel 
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as guaranteed by the Sixth and Fourteenth Amendments to the United States Constitution 

and constitutes structural error. 


Second Claim:  Due Process of Law


24.	  Oklahoma’s statutory scheme for limiting compensation of conflict counsel in death 

penalty cases, results in arbitrary and capricious conduct, and violates the rights of plaintiff 

to substantive and procedural due process of law under the Fourteenth Amendment to the 

United States Constitution.


Third Claim:  Equal Protection of the Laws


25.	  Oklahoma’s statutory scheme for limiting compensation of conflict counsel in death 

penalty cases violates the rights of the plaintiff to the equal protection of the laws under the 

Fourteenth Amendment to the United States Constitution. 


Relief Requested


WHEREFORE,  Plaintiff respectfully request that this Court:


 	  Issue a judgment, pursuant to 28 U.S.C. §§ 2201(a) and 2202, declaring that:


1. Oklahoma’s statutory scheme for limiting compensation of conflict counsel in death 

penalty cases is unconstitutional. 


2. Oklahoma’s statutory scheme for limiting compensation of conflict counsel in death 

penalty cases violates the rights of plaintiff as guaranteed by the Sixth and Fourteenth 

Amendments to the United States Constitution. 



10

Case 4:22-cv-00076-JFH-CDL   Document 1 Filed in USDC ND/OK on 02/17/22   Page 10 of 11



3. Issue a preliminary and permanent injunction prohibiting the Defendant from seeking 

the death penalty against plaintiff, unless and until the Constitutional violations 

associated with his legal representation have been remedied. 


4. Award plaintiff his costs, including reasonable attorney's fees, pursuant to 42 U.S.C. § 

1988 and any other applicable provision of law. Grant plaintiff such other relief as the 

proof supports and the Court deems to be just and equitable.


Respectfully Submitted,

	 	 	 	 	 	 	 	 	 	 	 	 

	 	 	 	 /s/ Kevin D Adams 	 	 	 	 	

	 	 	 	 	 ________________________

Kevin D. Adams, OBA# 18914

Attorney at Law   

36 East Cameron Street, #16

Tulsa, OK 74103

O (918) 582-1313

F (918) 512-4206

C (918) 230-9513

kadams@lawyer.com 	 	 	 	 


	 —and— 


	 	 	 	 	 	 	 Robert D Gifford, OBA#17034

	 	 	 	 	 	 	 Gifford Law P.L.L.C.

	 	 	 	 	 	 	 P.O. Box 2682

	 	 	 	 	 	 	 Oklahoma City, OK 73101-2682

	 	 	 	 	 	 	 O (405) 778-4647

	 	 	 	 	 	 	 F (405) 877-295-0287

	 	 	 	 	 	 	 Robert.Gifford@GiffordLawyer.com 
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